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IN THE 


United States Court of Appeals 

for the District of Columbia 

No. 8025 

PROGRESSIVE GROCERS’ ASSOCIATION, INC., 
a body corporation, Appellant 

v. 

PHILIP GOLDEN, Appellee 

Appeal from the Municipal Court of the District of 

Columbia. 


BRIEF AND APPENDIX FOR APPELLANT 


Jurisdictional Statement. 

This is an appeal from a judgment of the Municipal Court 
of the District of Columbia entered upon the verdict of a 
jury awarding the appellee the sum of $117.09. The 
amount involved is less than $1,000.00 and jurisdiction of 
the lower court is supported by Title 18, Section 193 of the 
Code of Laws for the District of Columbia (1929). Juris¬ 
diction of this court is based upon Title 18, Section 29 of 
said Code. 


o 


Statement of the Case. 

The appellant, as plaintiff below, brought an action in the 
Municipal Court against the appellee seeking to recover the 
sum of $116.91 for merchandise sold and delivered to the 
appellee, and an additional sum of $41.00 representing mem¬ 
bership dues owed to the appellant by the appellee, making 
a total claim in the sum of $157.91 (R. 31 App. 7). 

The appellee claimed, by way of set-off, the sum of $250.00 
which represented his initial investment in the appellant 
corporation, and an additional sum of $25.00 representing 
a subsequent loan made by him to the appellant corpora¬ 
tion, making his total claim in the sum of $275.00 (App. 7) 
(R. 31). 

The appellant corporation was incorporated under the 
General Laws of the State of Maryland on August 26, 1933 
(App. 7). 

The applicable by-laws of the appellant corporation are 
set forth in the appellant’s Appendix at page 10. 

The appellee became a member of the appellant corpora¬ 
tion in July 1935, and upon payment of $250.00, a member¬ 
ship certificate was issued to him by the appellant. 

The appellee purchased merchandise from the appellant 
in the total sum of $116.91, and was indebted to the appel¬ 
lant in the sum of $41.00 for membership dues (App. 14). 

The appellee had also made a loan to the appellant in the 
sum of $25.00 (App. 14). 
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The financial statement of the appellant corporation 
compiled on December 31, 1938 showed its assets to be in 
the sum of $21,821.96, and total liabilities (including cap¬ 
ital investment) in the sum of $23,460.84, making a net 
deficit on said date in the sum of $1,638.88; that an addi¬ 
tional financial statement compiled at June 16, 1939 (when 
the corporation ceased its business) showed its total as¬ 
sets at $7,732.12 and its total liabilities (including capital 
investment) in the sum of $14,253.94, making a total deficit 
at said date in the sum of $6,521.81; that a third financial 
statement compiled at December 31, 1939, which was pre¬ 
pared for income tax purposes, showed total assets in the 
amount of $3,267.71 and total liabilities (including capital 
investment) in the sum of $11,158.34, making a net deficit 
on said date in the sum of $7,890.63 (App. 12). 

The appellant corporation had always operated at a loss 
and was insolvent during the entire year of 1939 and its 
deficit in 1939 had steadily increased during that entire 
year (App. 13). 

The appellant corporation closed its doors on or about 
June 15, 1939 in view of its hopelessly insolvent condition 
and its inability to continue operating its business (App. 
12 ). 

The appellee decided to discontinue his membership in 
the appellant corporation, and in April, 1939 he advised the 
president of the corporation that he wanted a refund of his 
money. The appellee did not take off the appellant’s signs 
from his store and that the said signs were still present and 
hanging on his store on the date of the trial (App. 15). 

The appellant moved for a directed verdict at the con¬ 
clusion of the entire case. This motion was overruled by 
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the court and the case was submitted to the jury which ren¬ 
dered a verdict for the appellee. 

Statutes Involved. 

The statute involved is Article 23, Section 50 (7) of the 
(’ode of Laws for the State of Maryland, which provides 
as follows: 

“No such corporation shall purchase any shares of 
its own stock unless the assets of the corporation re¬ 
maining immediately after such purchase shall not be 
less than the debts of the corporation plus the amount 
of its issued capital stock, and no such corporation shall 
redeem any shares of its own stock unless the assets 
of the corporation remaining immediately after such 
redemption shall be not less than the debts of the 
corporation plus the amount of its issued capital stock 
(exclusive of the stock so redeemed). If any such pur¬ 
chase or redemption is made in violation of this para¬ 
graph the persons receiving payments therefor shall 
severally be and remain liable to the corporation or its 
receiver, trustee or other person winding up its af¬ 
fairs to the extent of the payments to them respectively 
for the debts of the corporation existing at the time of 
such payments, or, in the case of a purchase out of 
surplus created by a reduction of the amount of issued 
capital stock under Section 32, for the debts of the 
corporation existing at the time of such reduction as 
provided in Section 32”. 

Statement of Points. 

1. The court erred in overruling appellant’s Motion for 
a directed verdict. 

2. The court erred in submitting the case to the jury 
on the issue of insolvency. 
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(a) All the evidence conclusively showed that the ap¬ 
pellant corporation was insolvent at the time the appellee 
attempted to resign. 

(b) The appellee by his own admission as to non com¬ 
pliance with Article 19 was not entitled to a refund of 
his membership fee. 

SUMMARY OF ARGUMENT. 

The court should have granted the appellant’s motion 
for a directed verdict at the conclusion of the entire case, 
since all the evidence conclusively showed that the appel¬ 
lant corporation was insolvent at the time the appellee 
attempted to resign. There was no evidence introduced to 
show that the appellant corporation was solvent at the 
time the appellee attempted to resign as a member thereof. 
There accordingly was no question of fact on the issue of 
insolvency to be submitted to the jury. Under the provi¬ 
sion of Article 23, Section 50(7) of the Code of Laws for the 
State of Maryland a corporation can not purchase or re¬ 
deem its own capital stock while insolvent. 

The appellee by his own admission that he was still 
exhibiting the signs of the appellant corporation on his 
store precluded him from recovering his membership fee 
since in view of Article 19 of the appellant’s by-laws it is 
inconsistent for the appellee to contend that he had re¬ 
signed from the appellant corporation and still exhibit its 
advertising matter and signs upon his place of business. 
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ARGUMENT. 

(a) All the evidence conclusively showed that the ap¬ 
pellant corporation was insolvent at the time the appellee 
attempted to resign. 

The Code of Laws of the State of Maryland prohibits 
the redemption by any corporation of its stock “Unless 
the assets of the corporation remaining immediately after 
such redemption shall be not less than the debts of the cor¬ 
poration plus the amount of its issued capital stock (ex¬ 
clusive of the stock so redeemed) ”. 

The Code of Laws for the State of Maryland accordingly 
specifies under what condition a corporation may or may 
not purchase or redeem its own stock. It is immaterial 
whether the purchase or redemption is of stock or of a mem¬ 
bership certificate which is issued in lieu of stock. In each 
instance the share of the stock or the membership cer¬ 
tificate represents the capital investment in the corpora¬ 
tion. The purpose of the statute is to keep the capital 
investment intact for the benefit of creditors and to pre¬ 
clude the stockholders and members from withdrawing 
the capital investment except when the assets exceed the 
debts of the corporation. 

The evidence in this case is undisputed to the effect that 
the liabilities of the appellant corporation including the 
capital investment was in excess of assets from December 
31, 1938 until the appellant closed its doors in June, 1939. 
The deficit at December 31,1938 was in the sum of $1,638.88 
and this deficit increased to the sum of $4,521.81 at June 
16, 1939. It -was during this period, namely April 1939, 
that the appellee attempted to resign. The appellee can- 
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not contend that he did not know of the appellant’s finan¬ 
cial condition since he admits to have loaned the sum of 
$25.00 to the appellant because of its financial condition. 
The witnesses testified that the appellant corporation was 
insolvent during the entire year of 1939 and at no time 
during said period did its assets exceed its liabilities 
(App. 13). 

In view of its financial condition it would have been 
illegal for the appellant to redeem its membership certifi¬ 
cates. 


In a case involving the incorporation laws of the State 
of New York, we hnd the Federal Court of that jurisdic¬ 
tion stating that a corporation can not purchase its own 
stock in violation of law. Thus in the case of In Re Fech- 
heimer Fisliel Company, 212 Fed. 357, the Court at page 
361 said: 

“The corporation which purchased its stock in the 
case at bar was organized under the laws of New 
York * * *. And under the Law of New York a cor¬ 
poration has the right to purchase its own stock * * # . 
But the purchase must be made out of surplus profits 
and can not be made from the capital * * 

Ln Richards vs. Wiener Company, 207 N. Y., 59, 65, 
the Court of Appeals, in speaking of an agreement 
by the Corporation to purchase its own stock, said: 

‘The contract itself, therefore, was perfectly legal 
subject to certain limitations upon its enforceability. 
If when the time came defendant had a sufficient sur¬ 
plus, the contract would be enforced. If it had not, 
the contract could not be enforced’.’’ 


We find it to be a well settled rule, even without statu¬ 
tory declaration, that an insolvent corporation can not 
purchase or redeem its own stock. 
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Thus in the case of McIntyre vs. E. Bements’ Sons, 146 
Mich. 74, 78, 109 X. W 45, we find the following: 

“The contention of counsel for plaintiff that if the 
promise when given was valid, subsequent insolvency 
of the maker would not make it invalid, is, as to the 
usual and ordinary contracts of corporations and in¬ 
dividuals, sound. But the promise of such a corpora¬ 
tion to buv its own stock, if under any circumstances 
valid, must be considered as made, and accepted with 
the understanding that the shareholder, may not, in 
face of insolvency of the company, change his relation 
from that of shareholder to that of creditor, escaping 
the responsibilities of the one and receiving the bene¬ 
fits of the other. To this rule there appears no ex¬ 
ception • * •” 

And in the case of Barden vs. A. Heller Sawdust Co. 
(decided October 3, 1927), 240 Mich. 549, 215 N. W., 364, it 
is stated: 

“We are satisfied with the rule that while a solvent 
corporation may purchase its own stock, at least when 
done from surplus, an insolvent corporation may not 
do so, and that such transactions are void and against 
public policy, is a safe rule and one which should 
be followed by this Court. The assets of a corpora¬ 
tion are a trust fund in the hands of the board of 
directors. To permit their use to purchase stock of 
the company when the company is insolvent would 
open the door to all sorts of fraud by the corporate offi¬ 
cers and insiders at the expense of creditors and inno¬ 
cent stockholders. Such a practice should be con¬ 
demned in no uncertain terms. * * *” 


The case of Crim mins and P. Company vs. Kidder Pea¬ 
body Acceptance Corporation , 282 Mass. 367, 185 X. E., 
383, involved a suit in equity by holders of Class A pre¬ 
ferred stock against a corporation to restrain it from re¬ 
deeming shares of Class B stock. It appears that the Court 
recognized the right of redemption but limited such right 
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to corporations which were solvent, and since the plain¬ 
tiffs in that case failed to prove insolvency they could not 
prevail. The court in that case stated as follows: 

“It has been held that such contracts for redemption 
of stock are subject to the implied limitation that they 
cannot be enforced if the effect is to render the cor¬ 
poration insolvent, or if there are other express limi¬ 
tations upon the rights. * * * There is no allegation to 
indicate insolvency of the corporation, or that the re¬ 
demption of the stock as requested will make it in¬ 
solvent.” 


We agree with the defendant’s contention, namely, that 
the By-Law of the corporation providing for redemption 
of its Membership Certificate is a contractual obligation, 
and must accordingly be honored; but, we go one step fur¬ 
ther and say that the Code of Laws for the State of Mary¬ 
land restricts the right of redemption at a time only while 
the corporation is solvent. The reason for such limitation 
is obvious. 

It is well settled that a By-Law can not be repugnant to 
or in conflict with a statute. Thus in Fletcher Cyclopedia 
Corporations, Volume 6, page 6733, Section 3958, it is 
stated as follows: 

“Of course a By-Law permitting stockholders to sur¬ 
render their stock and withdraw from membership is 
void if in conflict with the constitution or statutes of 
the state.” 

(b) The Appellee by his own admission as to non com¬ 
pliance with Article 19 was not entitled to a refund of his 
membership fee. 

The appellee testified that he had not complied with 
Article 19 of the by-laws of the appellant corporation. Un- 
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der such circumstances the appellant could withhold the 
membership fee. It is inconsistent for the appellee to claim 
a refund of his membership fee on the ground that he had 
resigned and at the same time continue to hold himself out 
as a member of the appellant corporation by displaying 
its advertising matter and signs on his place of business. 

Conclusion. 

We respectfully submit that the trial court should have 
submitted this case to the jury only if the evidence was con¬ 
flicting as to whether or not the appellant corporation was 
insolvent at the time the appellee attempted to resign there¬ 
from. The trial court recognized the fact in his charge 
to the jury when he stated that there was only one issue 
involved and that was the issue of insolvency (App. 17). 

Since all the evidence submitted at the trial showed that 
the appellant corporation was insolvent, there was no ques¬ 
tion of fact for the jury to decide and the court should ac¬ 
cordingly have granted appellant's motion for a directed 
verdict at the conclusion of the entire case. 

Respectfully submitted, 

IRWIN BOLOTIN, 

National Press Bldg., 
and 

SAMUEL B. BROWN, 

NATHAN M. BROWN, 

Colorado Bldg., 

Washington, D. C., 

Attorneys for Appell-ant. 
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2 IN THE MUNICIPAL COURT 


of the District of Columbia 


Progressive Grocers’ Association, Inc., a 
body corporate, 1556 3rd Street, N. W., 
Washington, D. C., 

Plaintiff, 


vs. 


Philip Golden, 1544 9th Street, N. W., 
Washington, D. C., 


Defendant. 


At Law 
No. 383-259. 


Affidavit of Merit. 


District of Columbia: ss. 

SAMUEL GOTKIN, being first duly sworn according to 
law, on oath deposes and says that he is The Treasurer of 
Progressive Grocers’ Assoc., Inc., a body corporate the 
plaintiff in the above entitled cause, and has knowledge of 
the facts herein contained, that plaintiff has a good cause 
of action against the defendant, w'hich is as follows: that 
the plaintiff, Progressive Grocers' Association, Inc., a body 
corporate, sold and delivered to the defendant, Philip 
Golden, goods, wares and merchandise in the sum of 
$116.91 at the special instance and request of the said de¬ 
fendant herein and for which the said defendant promised 
and agreed to pay the said sum of $116.91; that the de¬ 
fendant is also indebted to the plaintiff corporation in the 
sum of $41.00 for dues up to and including June 1, 1939 as 
provided for in the by-laws of the said plaintiff corporation 
and in wrhich the said defendant was a member as set forth 
in the bill of particulars attached hereto and made a part 
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hereof; that to date the defendant has not paid to plaintiff 
the said sum of $157.91 nor any part thereof, though often 
requested so to do, nor has anyone done so for him, so that 
there is now justly due and owing from the defendant to the 
plaintiff the sum of $157.91 plus interest until paid from 
June 1, 1939, besides costs; exclusive of all set offs, and 
just grounds of defense. 

3 PROGRESSIVE GROCERS’ 

ASSOCIATION, INC., 

By SAMUEL GOTKIN, 
Plaintiff. 

Subscribed and sworn to before 
me this 23rd day of August, A. D. 1939. 

Elsie H. Johanson, 

Notary Public, D. C. 


Bill of Particulars. 

Due from the defendant to the plaintiff as follows: 
Dues account $ 41.00 

Invoices: 


• 2-20-39 

33.87 


3-6-39 

31.67 


3-6-39 

21.86 


3-20-39 

29.51 

116.91 

Costs 


$157.91 

Interest 




SAMUEL B. BROWN, 
BOLOTIN & BROWN, 
Attorneys for Plaintiff , 
Colorado Building, 

14th and G St., N. W. 
MET. 2028. 
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Affidavit of Defense. 

IN THE MUNICIPAL COURT 
of the District of Columbia. 


Progressive Groceks’ Association, Inc., a 
body corporate, 1556 Third Street, N. W., 
Washington, D. C., 

Plaintiff, 

vs. 

Philip Golden, 1544 Ninth Street, N. W., 
Washington, D. C., 

Defendant . 


No. 383-259. 


District of Columbia, ss.: 

PHILIP GOLDEN, being first duly sworn, on oath, ac¬ 
cording to law, deposes and says that he is the defendant 
in this case wherein the Progressive Grocers’ Association, 
Inc., a body corporate, is named plaintiff and that he has a 
good defense to the said action which is as follows: 

Defendant denies that he is indebted unto the plaintiff 
in the sum of One Hundred Fifty-seven Dollars and Ninety- 
one Cents, ($157.91), or in any amount whatsoever, but 
says that the plaintiff was at the commencement of this 
suit and still is indebted unto the defendant in the sum of 
Two Hundred Seventy-five Dollars, ($275.00), for that 
the defendant did on, to wit, at the time of the filing of this 
suit have deposited with the plaintiff the sum of Two Hun¬ 
dred Seventy-five Dollars, ($275.00), all as more fully 
shown in the Particulars of Demand, annexed hereto and 
made a part hereof. 
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That, although thereunto requested, the plaintiff has 
failed and refused and still fails and refuses to pay unto the 
defendant the sum of Two Hundred Seventv-five Dollars, 
($275.00), or any part thereof. 

WHEREFORE, defendant claims of and from the plain¬ 
tiff and there is justly due and owing from the plaintiff 

to the defendant the sum of Two Hundred Seventv-five 

•> 

Dollars, ($275.00), exclusive of all set offs and just 
6 grounds of defense, besides the costs of this action. 

PHILIP GOLDEN. 
Philip Golden. 

Subscribed and sworn to before me 
this 5th day of October, 1939. 

Maureen N. Buck, 

Notary Public, D. C. 

(Seal) 
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Plea of Set-off. 


IN THE MUNICIPAL COURT 
of the District of Columbia. 


Progressive Grocers’ Association, Inc., a 
body corporate, 1556 Third Street, N. W., 
Washington, D. C., 

Plaintiff, 

vs. 

Philip Golden, 1544 Ninth Street, N. W., 
Washington, D. C., 

Defendant . 


#383-259. 


Comes now the defendant by his attorney and states to 
the Court that the plaintiff at the commencement of this 
suit, was and still is indebted unto the defendant in the 
sum of Two Hundred Seventy-five Dollars ($275.00), for 
that heretofore, to wit, January 7, 1938 the defendant as a 
member of the plaintiff association had advanced to the 
plaintiff as a deposit the sum of Two Hundred Seventy- 
five Dollars, ($275.00), with the right to its return at any 
time defendant should desire the same, all as shown in the 
Particulars of Demand, hereto annexed and made a part 
hereof; that defendant prior to the commencement of this 
action demanded of the plaintiff return of his aforesaid 
Two Hundred Seventy-five Dollars, ($275.00). That plain¬ 
tiff has failed and refused to pay unto the defendant the 
sum of Two Hundred Seventy-five Dollars, ($275.00), or 
any part thereof. 
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WHEREFORE, defendant states to the Court that he is 
willing that defendant’s claim be set off against the action 
of the plaintiff and defendant further requests judgment 
against the plaintiff in the sum of Two Hundred Seventy- 
five Dollars, ($275.00), besides costs. 

RAYMOND GITTELMAN, 
Attorney for Defendant, 
National Press Building, 
Washington, D. C. 


Bill of Exceptions. 

31 IN THE MUNICIPAL COURT 

of the District of Columbia. 


Progressive Grocers’ Association, Inc., a 
body corporate, 

Plaintiff, 

vs. 

Philip Golden, 

Defendant. 


Number 383259. 


Be it remembered, that at the Trial of this case before 
Mr. Justice George C. Aukam and a Jury, duly impaneled 
and sworn to try the issues herein, the Trial began on 
December 17, 1940, and thereafter was further proceeded 
with. 

The plaintiff filed suit against the defendant seeking 
to recover the sum of One Hundred Sixteen Dollars and 
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Ninety-one Cents ($116.91) for goods, wares and merchan¬ 
dise purchased by the defendant from the plaintiff corpora¬ 
tion, and the sum of Forty-one Dollars ($41.00) represent¬ 
ing membership dues owed to it by the defendant, making 
a total claim in the sum of One Hundred Fifty-seven Dol¬ 
lars and Ninety-one Cents ($157.91). 

The defendant claimed, by way of set-off, the sum of 
Two Hundred Fifty Dollars ($250.00) which represents 
his initial investment and membership fee at the time he 
acquired membership in the plaintiff corporation, together 
with the sum of Twenty-five Dollars ($25.00) which repre¬ 
sents a subsequent loan he made to the plaintiff corpora¬ 
tion, making a total claim by the defendant in the sum of 
Two Hundred Seventy-five Dollars ($275.00). 

Thereupon the plaintiff, to maintain the issues upon 
its part joined, gave evidence by the witnesses hereinafter 
named and as follows: 

32 The plaintiff introduced into evidence its Certificate 
of Incorporation which reads as follows: 

‘ ‘ PROGRESSIVE GROCERS' ASSOCIATION, 
INCORPORATED 

THIS IS TO CERTIFY: 

First: That we, the subscribers, Isaac Cymes, Joseph 
S. Block, and Henry Goldberg, all of whose post office 
addresses are 2132 Pennsylvania Avenue, Northwest, 
Washington, D. C., all being of full legal age, do under 
and by virtue of the General laws of the State of Mary¬ 
land, authorizing the formation of corporations asso¬ 
ciated ourselves with the intention of forming a cor¬ 
poration. 
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Second: That the name of the corporation is PRO¬ 
GRESSIVE GROCERS' ASSOCIATION, INCOR¬ 
PORATED. 

Third: The purposes for which it is to be formed are 
as follows, to wit: 

(a) To maintain among persons engaging in the 
retail grocery business a high standard of ethics and 
fair dealing; 

(b) To promote and advance the mutual interests 
of the members of the Association in the furtherance of 
all legitimate pursuits, including the power to estab¬ 
lish, manage and maintain a central credit and collec¬ 
tion agencv for the benefit of the members; 

(c) To purchase, handle and sell to its members all 
articles of merchandise incidental to the retail grocery 
business including meats, fruits and vegetables; to 
purchase and to sell to its members equipment and sup¬ 
plies incidental to the retail grocery business; to estab¬ 
lish, manage and maintain a warehouse for the purpose 
of handling such articles of merchandise as are pur¬ 
chased for re-sale to members; 

(d) To do everything proper or necessary for the 
accomplishment of the purposes or the furtherance of 
the powers herein expressed or incidental thereto and 
to have and exercise all the powers now or hereafter 
conferred upon corporations by the laws of the State 
of Maryland, and the enumeration of specific powers 
shall not be construed as limiting or restricting the 
general powers herein set forth; 

Fourth: The post office addresses of the place at which 
the principal office of the corporation in this state will 
be located is 1101 Hearst Tower Building, Baltimore, 
Maryland, and the resident agent of the corporation is 
I. William Schimmel, 1101 Hearst Tower Building, 



Baltimore, Maryland. Said resident agent is a citizen 
of the State of Maryland and actually resides therein. 
Fifth: The corporation shall have thirteen directors 
unless and until otherwise provided bv the by-laws and 
Joseph S. Block, Max Bogen, Isaac Cymes, Isreal Dor¬ 
ris, Henry Goldberg, Irving Miller, Samuel Morris, 
Irvin Rubenstein, Max Schenker, Samuel Slmb, Sol Z. 
Shub, Samuel Steinberg and .Jacob Wcisblatt shall 
act as such until the first annual meeting or until 
33 their successors are duly chosen and qualified. 

Sixth: The corporation shall have no capital stock 
and is not organized for pecuniary gain or profit, but 
is exclusively an organization for advancing the pur¬ 
poses as hereinafter specified. 

Seventh: Membership in the corporation is limited 
to owners of retail grocery establishments within the 
District of Columbia. 

Eighth: No member, officer, director, or agent of the 
corporation shall ever be personally liable for any 
debt, contract, obligation or tort of the corporation nor 
of any member, officer, director or agent thereof. 

IN WITNESS WHEREOF we have signed this 
Certificate of Incorporation on this 20th day of Octo¬ 
ber, 1933. 

ISAAC CYMES (L. S.) 

JOSEPH S. BLOCK (L. S.) 

HENRY GOLDBERG (L. S.) 

Witness: as to all 
Louis E. Spiegler.” 

The plaintiff also introduced into evidence the following 
applicable By-Laws of the plaintiff corporation: 
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“ARTICLE 1 


NAME 


The name of this corporation is Progressive Grocers’ 
Association, Inc., of Washington, District of Columbia. 


ARTICLE 2 


MEMBERS 

1. Any Person, Partnership or Corporation en¬ 
gaged in the retail grocery, meat market or delicatessen 
business in the city of Washington, D. C., or suburb 
thereof may become a member of this Corporation by a 
majority vote of those present at a meeting of the 
board of directors. 

2. Any grocer, meat market or delicatessen proprie¬ 
tor making application for membership in this corpora¬ 
tion shall accompany his application in such full sum 
and in such manner as is required and prescribed by 
the board of directors at the time such application is 
made; provided that the sum shall be based upon the 
net worth of existing membership and provided fur¬ 
ther that said payment shall at no time be less than 

$250.00. 


34 ARTICLE 11 

CERTIFICATE OF MEMBERSHIP 

Each member shall receive a certificate of member¬ 
ship, signed by the President and Treasurer. 
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ARTICLE 15 

MEMBERSHIP FEES AND DUES 

1. Any Person or Partnership of financial responsi¬ 
bility engaged in the retail grocery or delicatessen 
business applying for membership, shall accompany 
his application with check or cash for Ten Dollars 
($10.00) initiation fee; also cash or note for Two Hun¬ 
dred Fifty Dollars ($250.00); if note is issued payment 
thereon will be made by the undersigned at the rate 
of at least Ten Dollars ($10.00) per month, said note 
bearing interest of six percent per annum. The Two 
Hundred Fifty Dollars ($250.00) shall be used for 
collective buying of merchandise. 

2. The annual dues for each member shall be Twen¬ 
ty-four Dollars ($24.00) per annum payable in advance 
or at the rate of Two Dollars ($2.00) per month at the 
discretion of the member. 

ARTICLE 16 
ARREARS 

Any member who shall be in arrears of six months 
(6) in the payment of his membership dues may at the 
discretion of the Board of Directors be suspended and 
excluded from all rights and privileges of the Corpora¬ 
tion until the said arrears are paid in full. 

ARTICLE 10 
REFUNDS 

Every member upon withdrawal of membership from 
this corporation shall give fifteen days notice, after 
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which time his full membership fee of Two Hundred 
Fifty Dollars ($250.00) shall be refunded; the corpora¬ 
tion however, shall have the rig-lit to withhold any 
money that may be due a member bv wav of a refund 
as a set-off against any claims that the corporation may 
have, either as a fine or otherwise, or until the with¬ 
drawing member shall indicate or lead to believe that 
he has removed all advertising matter, signs, or any 
other devices or means indicating membership in the 
corporation.” 

Thereupon the witnesses, JAMES PR ADA and NA¬ 
THAN S1NROD were called upon in behalf of the plaintiff 
corporation and testified that the said James Prada was 
the bookkeeper of the plaintiff corporation and that the 
said Nathan Sinrod was the Certified Public Accountant 
in charge of the books and records of the plaintiff corpora¬ 
tion. These witnesses testified that the plaintiff corpora¬ 
tion closed its doors on or about June 15,1939 in view 
35 of its hopelessly insolvent condition and because of 
its inability to continue in business; that the financial 
statement of the plaintiff corporation compiled by them at 
December 31, 1938 showed total assets in the sum of Twen- 
tv-one Thousand Eight Hundred and Twentv-one Dollars 
and Ninety-six Cents ($21,821.96) and total liabilities (in¬ 
cluding capital investment) in the sum of Twenty-three 
Thousand Four Hundred and Sixty Dollars and Eighty- 
four Cents ($23,460.84) making a net deficit on said date 
in the sum of One Thousand-Six Hundred Thirty-eight Dol¬ 
lars and Plighty-eight Cents ($1,638.88); that an additional 
financial statement compiled by them at June 16, 1939 
(when the corporation ceased its business) showed its total 
assets at Seven Thousand Seven Hundred Thirty-two Dol¬ 
lars and Thirteen Cents ($7,732.13) and its total liabilities 
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(including capital investment) in the sum of Fourteen 
Thousand Two Hundred and Fiftv-three Dollars and 

V 

Xinety-four Cents ($14,253.94), making a net deficit at said 
date in the sum of Six Thousand Five Hundred and Twenty- 
one Dollars and Eighty-one Cents ($6,521.81); that a third 
financial statement compiled by the witnesses at December 
31, 1939, which was prepared for income tax purposes, 
showed total assets in the amount of Three Thousand Two 
Hundred Sixty-seven Dollars and Seventy-one Cents 
($3,267.71) and total liabilities (including capital invest¬ 
ment) in the sum of Eleven Thousand One Hundred and 
Fifty-eight Dollars and Thirty-four Cents ($11,158.34), 
making a net deficit on said date in the sum of Seven Thou¬ 
sand Eight Hundred and Ninety Dollars and Sixty-three 
Cents ($7,890.63). 

The witnesses testified that the plaintiff corporation had 
always operated at a loss, and that it was insolvent during 
the entire year of 1939; that its deficit at December 31, 
1938 had steadily increased up until the present time. The 
testimony of the witness, Sinrod, further showed as fol¬ 
lows : 

36 DIRECT EXAMINATION: 

By Mr. Bolotin: Did there come a time when the 
Progressive Grocers’ Association ceased to function? 
A. It did. June 16, 1939. 

m • • * # 

Q. Will you look at these figures (financial state¬ 
ment at June 16, 1939) and tell us whether or not this 
corporation on the date that was prepared had a sur¬ 
plus or deficit? A. It had a deficit. 

Q. In what amount? A. $6,521.81. 
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Q. Going back to your statement, you have a net 
operating loss in the sum of $5,223.16 from January 1, 
1939 to June 16, 1939. Is that correct? A. That is 
right. 

Q. Can you tell us whether or not this deficit of 
$6,521.S1 you have on June 16, 1939 was in existence, 
and if so, how long, prior to June 16, 1939? A. The 
company had always operated at a loss and this balance 
over and above the operating loss lor this period was 
probably an accumulation brought forward from the 
deficit of the previous year. 

Q. Would you say that you started with a deficit in 
Januarv, 1939? A. I would sav so. 

« 7 • 


The testimony further showed that the defendant became 
a member of the plaintiff corporation in July, 1935: and 
that a Membership Certificate was issued to him by the 
plaintiff corporation upon his payment of the sum of Two 
Hundred Fifty Dollars ($250.00); that according to the 
books and records of the plaintiff corporation there was 
due from the defendant for goods, wares and merchandise 
purchased by him the sum of One Hundred Sixteen Dollars 
and Ninety-one Cents ($116.91); and a further sum of 
Forty-one Dollars ($41.00) representing membership dues; 
that the defendant had made a loan in the sum of Twenty- 
five Dollars ($25.00) to the corporation since he had been 
advised that the corporation was in need of money and was 
soliciting loans from its members. 

• • • # # 


Thereupon the defendant, PHILIP GOT,DEN, testified in 
his own behalf as follows: 
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37 That he desired to discontinue his membership in 
the Progressive Grocers’ Association and that in 
April, 1939 he advised Mr. Godkin, President of the Pro¬ 
gressive Grocers’ Association, that he wanted a refund 
of his deposit of Two Hundred and Fifty Dollars ($250.00); 
that he was advised by Mr. Godkin that the Association 
would see what it could do if they had any money; that he 
never got back anv monev and that lie did not take off the 
Progressive Grocers’ Association signs from his store and 
that the said signs were still present and hanging upon his 
store. 

It was stipulated by and between counsel for the plaintiff 
and counsel for the defendant that M r. Golden had resigned 
from the Progressive Grocers’ Association in April, 1939, 
but that the Progressive Grocers’ Association sign was 
still hanging from his store. 


38 Whereupon Counsel for the plaintiff corporation at 
the conclusion of the entire case requested the Court 
to direct a verdict in behalf of the plaintiff corporation on 
the ground that there was no issue of fact for the Jury 
as to the solvency or insolvency of the plaintiff corporation 
at the time the defendant attempted to withdraw his mem¬ 
bership since all of the facts conclusively showed that the 
plaintiff corporation was then insolvent, and upon the fur¬ 
ther ground that the plaintiff himself had testified that he 
had not complied with Article 19 and was therefore not 
entitled to a refund of his membership fee. The Court 
overruled the said Motion and allowed the plaintiff an ex¬ 
ception. 


The following took place between the Court and Counsel: 
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The Court: Do vou make auv Motions? 

» ♦ 

Mr. Bolotin: I have a Motion pending that I made 
a lew minutes ago for a Directed Verdict on the 
ground that there is no issue of solvency for the Jury 
since all the facts indicate that the plaintiff corporation 
was insolvent when the defendant attempted to resign 
and further that the defendant bv his own admission 
had not complied with Article ID. 

Mr. Gittleman: I move that all testimony with re¬ 
spect to insolvency be withdrawn. 

The Court (to Mr. Gittleman): Vou said there was 
no issue of insolvency. 

Mr. Gittleman: I ask that the record be stricken 
with respect to insolvency. If counsel will withdraw 
that from the case then go ahead on the question of 
Law. I said it did not belong to th»> case. 

The Court (to Mr. Gittleman): You say there is no 
question of insolvency involved. 

Mr. Gittleman: No, there is no question of in¬ 
solvency. 

The Court: Aside from that is there anything to go 
to the Jury? 

Mr. Bolotin: No question of fact for the Jury to 
decide. 

The Court: The issue of insolvency. 

MO 1 think it should go perhaps to the Jury on insolvency. 

Do you want to argue that ? 


Mr. Bolotin: Does your Honor owrrule my Motion 
at this time? 

The Court: I will overrule. There is an issue of 
insolvency. 1 will let it go to the Jury on that. 

Mr. Bolotin: Vou overrule my Motion and allow an 
exception. 

The Court: That's right. 
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The Court thereupon in his charge to the Jury included 
the following: 

# * * * 4 

“There is only one issue herein and that is the 
issue of insolvency. If at the time the defendant gave 
notice of his desire to withdraw from the plaintiff 
corporation you find that the assets of the corporation 
were less than its debts plus the amount of issued 
stock your verdict should be for the plaintiff in the sum 
of One Hundred Thirty-two Dollars and Xinetv-one 
Cents ($132.91). On the other hand if you find that 
the plaintiff’s assets were at the time of the defend¬ 
ant's notice to withdraw equal to or more than its 
debts plus the amount of its issued stock then the ver¬ 
dict should be for the defendant in the amount of One 
Hundred Seventeen Dollars and Xine Cents ($117.09). 

♦ *> y 


The Jury returned a verdict in behalf of the defendant 
in the sum of One Hundred Seventeen Dollars and Xine 
Cents ($117.09). 

And thereupon, all of said exceptions were duly noted 
and allowed as aforesaid and duly entered upon the min¬ 
utes of the Court, before the Jury retired to consider its 
verdict, and because the matters and things hereinbefore 
recited are not matters of record, in order to make the same 
a part of the record herein, which is hereby ordered, so 
that the plaintiff may have its case reviewed on ap- 
4<) peal, the plaintiff, by its attorney, moves the Court 
to sign and seal this, its bill of exceptions, to have 
the same force and effect as if each and everyone of said 
exceptions had been separately signed and sealed, which 
Motion is granted bv the Court; and thereupon the plaintiff 
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tenders this, its hill of exceptions, and requests the Court 
to sign and seal the same, which is accordingly done, now 
for then, this 2Sth day of August, A. 1)., 1941. 

GEORGE (\ AUK AM, 

.Justice, Municipal C ourt . 

Approved 8/24/41. 

H. P. Willchen. 

Notice to Raymond Gittleman, attorney for defendant: 

Please take note that the within Bill of Exceptions 
will be filed and submitted to the Court on July 10, 1941. 

Sgd. I. IRWIN BOLOTIN, 

National Press Building. 

Sgd. SAMUEL B. BROWN. 

BROWN and BROWN. 

By: NATHAN M. BROWN, 
Colorado Building, 

Attorneys for Plaintiff. 

Service of a copy of the foregoing Bill of Exceptions and 
Notice of Filing acknowledged this 9th day of July, 1941. 


RAYMOND GITTLEMAN, 
Attorney for Defendant. 








